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PREFACE Q

Alberta electricity market. In the absence of jurisprudence, the Market S§rvdillarite Administrator
and how we intend to
enforce the provisions in the Regulation with potential application fo Jfer behaviour. We have done
so in this document, called the Offer Behaviour Enforcement Gujsdglini

(MSA) believes it is helpful to stakeholders to explain our analytical framew

The development of the guidelines was the subject of s engagement, commencing with a
roundtable in February 2010 and culminating in thigrele anuary 2011. The engagement process
sought input from interested stakeholders with a Vi%;e ing and informing the MSA’s views prior
to the finalization of the document. The approac eMyhas been to build upon the experience gained
since the opening of the Alberta market, draw o ant experiences from other electricity markets
and set the document within the context ofgf®ll established analytics from the domain of competition
law and economics. %

The guidelines strive to providgsmg sp@cy and predictability regarding the MSA’s assessment of
market participant offer beh4 that participants can govern themselves accordingly. The

document goes beyond
there is not a breach
adequately suppogink the
equally import
shortcomin

The Market Surveillance Administrator is an independent enforcement agency that protects and
promotes the fair, efficient and openly competitive operation of Alberta’s wholesale electricity markets
and its retail electricity and natural gas markets. The MSA also works to ensure that market

participants comply with the Alberta Reliability Standards and the Independent System Operator's
rules.

. efficient and openly competitive operation of the market. We believe it is
blicly identify, document and propose remedies for these kinds of
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Interpretation

These guidelines describe the general approach of the Market Surveillance Administrator (MSA) in
applying the Fair, Efficient and Open Competition Regulation (FEOC Regulation) to market participant offer
behaviour in Alberta’s wholesale electricity market. They supersede all previous statements of the MSA
addressing offer behaviour. Specifically, in publishing this guidance the MSA’s Guideline: Intertie Conduct
(July 14, 2008) is revoked.

The guidelines are not intended to restate the law. They have been made in relation to powers gN)
the MSA under section 39(4) of the Alberta Utilities Commission Act (AUCA). In making a de ,u
section 56 of the AUCA the Alberta Utilities Commission (Commission) may take into cgmgi®gratipn
guidelines made by the MSA; however final interpretation of the law is the responsibili¥ off the
Commission and the courts.

er

The Offer Behaviour Enforcement Guidelines do not provide a comprehensj Mall possible offer
behaviour nor do they replace the advice of legal counsel. Participants seefing fuler clarification on the
guidelines are encouraged to seek the advice of the MSA. Any advice given
public in a manner that protects commercial sensitivity and the confiderf§jality of the request.

These guidelines remain in effect until overtaken by jurispru C@l islation / regulation or
amendment by the MSA. If a material change is warrantggl, th will address this through its public
Stakeholder Consultation Process.!

These guidelines apply only to ‘electricity market @&nts’ as defined in the AUCA and any

references to ‘market participants” in the documen 1d be so interpreted.

‘b%

O

1 MSA Stakeholder Consultation Process, January 15, 2008.
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1 Introduction

The Alberta wholesale electricity market consists of a power pool that facilitates the exchange of electric
energy between market participants. By law, all wholesale electrical energy from generation that is n
consumed on site must flow through the power pool. Subject to certain exceptions generators are
required to offer available generation to the power pool, by submitting price and quantity pairs ifdicati
‘offers’ to generate. The Independent System Operator (ISO) dispatches market participantsa r&ed,
in order to balance total load with supply, with generators dispatched by relative economic % ie.
lower price offers are dispatched before higher price offers). In real time, price (know e Syafen

marginal price or SMP) is set by the marginal participant. Wholesale settlement is conduct urly at
pool price, defined as the time weighted average of the SMP. Electric energy may be exchafiged between
participants at other prices (e.g. through direct forward sales) but these transad§ resgll influenced by
the expectation of pool price, since all participants have the option to exch city in the pool.

Other than through the signals generated by pool price, neither the powgr pod®nor ISO administer which
generators are utilized, determine how much demand response occu hether participants invest in
or retire generation assets. Instead all of these rely on the signals e te§ by pool price. Achieving the
‘right” or efficient level of each of these factors is left to be the of competitive market forces. The
purposes set out in section 5 of the Electric Utilities Act (E c@significant emphasis on the role of

competitive market forces and efficiency: &

“The purposes of this Act are...

(b) to provide for a competitive powe%so that an efficient market for electricity based on
fair and open competition can de ere all persons wishing to exchange electric
energy through the power pool ma so on non-discriminatory terms and may make
financial arrangements tg

&e financial risk associated with the pool price;

(c) to provide for tha¥an efficient market for electricity based on fair and open
competition can @evelqpft which neither the market nor the structure of the Alberta electric
industry is dis unfair advantages of government-owned participants or any other
participa

(d)yto cHptintle a flexible framework so that decisions of the electric industry about the need
r artthgyyestment in generation of electricity are guided by competitive market forces;

provide for a framework so that the Alberta electric industry can, where necessary, be
ectively regulated in a manner that minimizes the cost of regulation and provides
incentives for efficiency.”

(Emphasis Added)

These provisions place principal reliance on competitive market forces to achieve the desired outcome, to
be supplanted by regulation only “where necessary” and then in a manner “that minimizes the cost of
regulation and provides incentives for efficiency.” An efficient market, including investment in
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generation, is the desired (and expected) outcome from competitive market forces. Among electricity
markets across North America the reliance in Alberta placed on competitive market forces from a power
pool is unusual. Many other markets feature mechanisms to mitigate market participant bids and offers,
enhance demand response and supplement the signal for new investment through capacity markets or
more direct measures.

Given the reliance the Alberta market places on competitive market forces in the pool it is important j#fat
competition is not hindered or otherwise prevented. The legislation instructs market participants t
support fair, efficient and open competition (section 6 of the EUA) and provides a non-exclusive &
prohibitions and other measures as part of the Fair, Efficient and, Open Competition Regulatioff- e
legislation does not specify permitted and prohibited behaviour in all circumstances bu culates
concepts to be applied based on particular facts. Section 39(4) of the Alberta Utilities CoRsmifisio
(AUCA) allows the MSA to make guidelines, essentially providing its views to further enu
principles and meaning given to provisions so that market participants and otl%akeholders can

conduct themselves accordingly. 4

1.1 ORGANIZATION OF GUIDELINES

These Guidelines are organized into 3 sections after this introduc

O

SECTION 2 provides an overview of the a
assessing market participant offer beh&gour,

ramework applied by the MSA in
using on the importance of economic
efficiency and relevant learning fro tition law.

O

SECTION 3 contains an overview o ant provisions from the Electric Utilities Act
(EUA) and the Fair, Efficient a en Competition Regulation (FEOC Regulation). Specific
interpretation is provided %@aning of provisions in the FEOC Regulation relevant to
offer behaviour. The sect%‘cludes with a description of how the MSA will carry out its
mandate in respopsm offe®™behaviour beyond enforcement activity.

SECTION 4 @ umber of hypothetical examples illustrating the MSA’s approach
in the applj [Wflese guidelines.

2 Ar% amework
This gfctign of'We Guidelines outlines the MSA’s broad approach drawing on two insights:

Q‘ concepts of economic efficiency and recognition of the importance of dynamic efficiency in
2)

O

the context of Alberta market; and
competition law analysis.
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2.1 ECONOMIC EFFICIENCY

2.1.1 Efficiency Concepts

As stated earlier, efficiency is a core objective in the Alberta market framework. Economists typically
evaluate whether an outcome is efficient using three concepts: allocative efficiency, productive efficiepgy
and dynamic efficiency.

o Allocative efficiency — at a given point in time if resources are allocated suc
benefit attained through their use is maximized, then a market is said to b
efficient. If it is possible for both a producer and a consumer to gain thr
trade then the market is not allocatively efficient. The role of price is key in
allocative efficiency since it serves as a signal to:

C

erfthe ®sts of production

©  consumers to consume until the price rises above their wijlli

©  producers to produce until the price is insufficient to c

o Productive efficiency — at a given point in time if a givengdevel §foutput is produced

consuming the least amounts of inputs then the outcomgg i§said to be productively efficient.

e%y e static concepts — they are
ncy recognizes that over time there
or allocative and productive outcomes.
re seen as key in providing the correct

o Dynamic Efficiency — Allocative and producti
tests conducted at a given point in time. Dyna
is the ability to innovate and invest leadin,

In a market economy the forces of comfetitio
incentives to innovate and adapt.

Many economists view the true benefit of com etitiQs being the spur to dynamic efficiency that can

outweigh static efficiency losses. That, of co equires a longer term perspective.

2.1.2 Efficiency in the Al W&sale Electricity Market

At a given point in time thgAler olesale electricity market achieves productive efficiency if the least
cost resources are dispafich®lin gfder to meet demand. Note that productive efficiency does not require
that generators offerqgt figst ely that the costs of production are minimized. There is no loss in
productive efficigmuggiN§ generator offers above its marginal cost unless its offer price is sufficiently high
that a generato prators with a higher cost are dispatched instead.

The elegiTwg ot market would also achieve allocative efficiency if price is such that no additional
realized from trade between consumers and generators. At a given point in time,
for trade no longer exist where the short run marginal cost of generation equates to the
arginal benefit derived from consumption.

If both conditions are met the spot market would be efficient from the perspective of static efficiency.
Both allocative and productive efficiency would be met in a spot market where all generators offered at
short run marginal cost and where price was set at the offer of the most expensive generator.

This short run cost-based standard and associated efforts to police against the exercise of market power is
important for most other competitive electricity markets in North America because they rely on separate
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capacity markets to ensure adequate new investment in generation. Given the absence of capacity
markets or other mechanisms in Alberta the MSA believes giving too much weight to static efficiency
concerns is not appropriate. Such an approach could chill the incentive to innovate or invest and
therefore may harm dynamic efficiency. Conduct inconsistent with static efficiency can be acceptable so
long as there is a corresponding benefit to dynamic efficiency, and thus a net efficiency gain, that results
(or will likely result) from the forces of competition. The MSA will monitor the market for static efficiency
losses caused by market structure, rules and/or market participant behaviour. Where static efficienc
losses appear to have no corresponding dynamic efficiency gain the MSA will make recommendati&
aimed at eliminating or reducing efficiency loss. In the event that monitoring for efficiency revegf®anti-
competitive conduct the MSA would take enforcement action. In the next section we provi the
definition to what would constitute anticompetitive behaviour drawing upon concepts

competition law. %

2.2 COMPETITION LAW ANALYSIS % LY

In the assessment of competition, many competition authorities have found it fisgful to distinguish two
main theories: unilateral and coordinated effects. Unilateral effects arisqfromWhdividual market
participants responding to incentives and acting alone. Coordinated s refer to concerns where two
or more market participants directly or indirectly act to promgte tHfieAgompined self interest.

2.2.1 Unilateral Effects
Unilateral effects can be distinguished as two typeO&

1) Single participant conduct aim apturing surplus (profits) that a market participant has
created independent of the # effect on rivals. This type of conduct has been termed
‘extraction’.

2) Single participant cg#Mingct thadPincrease surplus (profits) by weakening or eliminating the
competitive congt @ posed by rivals. This would include conduct that resulted in an
impediment gfprgveNg®n of competitive response. This type of conduct has been termed

‘extension’

Conduct of the fig
action from the
investigation

is considered competitive and consequently would not result in enforcement
onduct of the second kind poses a concern and is likely to be subject to
tial enforcement action.

“economic withholding” means offering available supply at a sufficiently high price in excess
of the supplier’s marginal costs and opportunity costs so that it is not called on to run and

2 The distinction between ‘extraction” and ‘extension’ is found in Carlton and Heyer (2008).
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where, as a result, the pool price is raised. Such a strategy is only profitable for a firm that
benefits from the higher price in the market.?

Similarly, market participants are free to offer below marginal cost and opportunity cost such that they
receive dispatch and lower pool price. The MSA accepts that both this and economic withholding are in
different circumstances rational profit maximizing behaviour. Which strategy would benefit a market
participant is dependent on the market participants portfolio position (i.e. whether they are a net buy#j or
seller at the pool).

In a workably competitive market the use of both strategies is disciplined by the actions of %
such that there is no expectation that a market participant can exert significant control o

outcomes. The MSA is mindful that dynamic efficiency gains are not assured if the prid sifnalT1s
effectively controlled by one or more market participants — new entrants and investment e
dissuaded if they believe prices are only high because of market participant cop#®l, reasoning that post
entry the controlling incumbent may set prices at a level that would not enalgle N ﬁ (&t to recover
costs. Potential entrants may also be deterred if they observe a large amou@§t ofj cape€ity being
economically withheld. The MSA will closely monitor episodes of this nature etermine whether the
pattern of behaviour is consistent with a plausible theory of predation, tRat is, evidence of sufficient
market power to create a barrier to entry for potential competitors

Even in the absence of anticompetitive conduct, the MSA grou Qerned if we observed outcomes
that we believe are inconsistent with a workably competiti ket. In such cases the MSA would
consider recommendations to change market rules / pygcedur® and where necessary market structure.

2.2.1.1 ‘Extension’ of market power

For further clarity, conduct that would l%%d as an ‘extension’ includes but is not limited to:

o Enhancing the eect of§ unilateral offer strategy by engaging in transactions where the
primary purgs 2duce the response from competitors or customers.

O

Enhancing tNgeffggh of a unilateral offer strategy through conduct that breaches ISO rules.

O

Enharf§ fect of a unilateral offer strategy by providing misleading records to the

oNgny other person.*

3 The MSA definition is consistent with that adopted by FERC. The FERC definition refers to ‘bidding available
supply’ and ‘market clearing price’. For application in Alberta we have amended this to ‘offering’ consistent with
Alberta terminology that generators ‘offer’ rather than ‘bid” and substituted ‘pool price’ for market clearing price. See
Investigation of Terms and Conditions of Public Utility Market-Based Rate Authorizations, at P 102 n.57.

* Note that even in the absence of a particular offer strategy, provision of misleading records is prohibited under
section 2(a) of the FEOC Regulation.
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2.2.2 Coordinated Effects

Alberta’s tight oligopoly structure means the MSA must be vigilant to potential adverse competitive
effects termed ‘coordinated effects’, that is, the risk of coordinated, accommodating, or interdependent
behaviour among rivals. Simply put, it is easier to organize anticompetitive behaviour when there are a
small number of competitors than when there is a large number.

Coordinated behaviour among competitors can run the range from explicit collusion through tacit
agreement to ‘consciously parallel’ behaviour. We define these as: \

o Collusion: presence of an explicit agreement (written or verbal) either dj leen two
or more parties or facilitated without direct contact by a third party (a hub afld gpoke
conspiracy); agreement could be written or verbal in form.

o Tacit Collusion: in the case of tacit collusion the agreement is u ant implied by one
participant’s signaling, or other similar conduct, and is infe rstood by the
co-conspirators.

o Conscious Parallelism: describes the situation whereby afpartictpant independently adopts

jon or awareness of their

a common or accommodating strategy with only an
competitors’ responses. ‘Conscious parallelismais
‘agreement’ between parties and consequently 1

offence.

f sufficient to establish an
ically viewed as a competition law

In addition to the provisions applicable to market pg &ants under Alberta legislation, market
participants should be aware that the recently ame @ criminal provision of the Competition Act outlaws
agreements among competitors to fix prices, gllocate Tharkets or restrict output that constitute ‘naked
restraints” on competition (restraints that ar plemented in furtherance of legitimate collaboration,
strategic alliances or joint ventures). Thefe ories of agreements are per se illegal and subject to
significant criminal sanctions, inclgding ifgggfisonment. While each matter will be decided individually,
the MSA'’s general intention is {6 Nany matters where there is evidence of explicit collusion to the
Competition Bureau. Sectigff'45% Alberta Utilities Commission Act gives the MSA authority to do so
and also allows us to co e yith a Bureau investigation. Should the Director of Public Prosecutions
(Public Prosecution Seryice ada) decide to prosecute, the MSA would not seek a remedy from the
Commission on the s ence so participants do not face double jeopardy.

The MSA wi upport the Competition Bureau’s Immunity Program under which businesses or
individugls wip are tirst-in may approach the Bureau and request immunity in return for cooperation.5 If
a partyfinvo in a conspiracy to lessen competition in the Alberta electricity market approached the
MS opld facilitate its immunity application process with the Competition Bureau. If immunity is

g SA would discontinue its investigation into the activities of the immunity applicant.

t conspiracies to lessen competition are extreme forms of behaviour that one would expect would be
rare; however, tacit collusion and other forms of less formalized cooperation among competitors also

5 Bulletin - Immunity Program under the Competition Act, June 7, 2010.

January 14, 2011 11




Offer Behaviour Enforcement Guidelines

deny Albertans the benefits of competition in our wholesale electricity market and may be prosecuted.
The MSA is likely to pursue enforcement action against any instances of tacit collusion rather than refer to
the Competition Bureau.

‘Conscious parallelism’ is not by itself sufficient to establish an ‘agreement’ between parties. Parallel
conduct coupled with facilitating practices (such as sharing competitively sensitive information or
activities that assist in competitors monitoring one another’s prices) may be sufficient to conclude thg#n
agreement was concluded between the parties.®

Cases of “conscious parallelism’ that are similar in effect to overt collusion but lack the ele \

agreement among the parties involved will not face enforcement action. In such cases t uld
seek to address this through recommendations to change market rules and/or structure

3 Alberta Framework % o

The section is organized into the following parts:

@) Electric Utilities Act, Section 6
o Fair, Efficient and Open Competition Regulation @

o Other responses by the MSA to market par%N fer behaviour

3.1 ELECTRICUTILITES ACT, SECTIOBO&

Section 6 of the Electric Utilities Act, set out e%&tioms for market participants:

Market participants are to condu@selves in a manner that supports the fair, efficient
and openly competitive o ion o™he market.

The MSA notes there is lingfedgu udence on the meaning of fair, efficient and openly competitive. Some
Commission proceedin, cgisidered objections to rules on the basis that the proposed rule does not
support the fair, effigierft and Wpenly competitive operation of the market.” None of these proceedings

has considered arket participant ‘conduct’ has supported fair, efficient, open competition.
t

In the contex participant offer behaviour the MSA expects to deal with conduct under the
provisi tNe Fair, Efficient and Open Competition Regulation; however, further interpretation of the
standffrd get ou¥in Section 6 is provided in Appendix B.

FAIR, EFFICIENT AND OPEN COMPETITION REGULATION

The Fair, Efficient and Open Competition Regulation came into force on September 1, 2009. The regulation
consists of four sections that relate to or place restrictions upon market participant conduct. These are:

¢ Competitor Collaboration Guidelines, December 23, 2009, p.7.
7 For example, AUC decisions 2008-137, 2009-007 and 2009-042.
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Section 2: Conduct not supporting fair, efficient and open competition

Section 3: Preferential sharing of records that are not available to the public

Section 4: Restrictions on trading using outage records that are not available to the public
Section 5: Market share offer control

O O OO

In the following sections the MSA provides our views around the meaning of these provisions. Later, in
Section 4 we provide a series of hypothetical examples to show how we would apply these provisio

3.2.1 Section 2: Conduct not supporting fair, efficient and open competitj \

This section contains a non-exhaustive list of conduct that does not support the fair, effifen@ o
competitive market. These guidelines provide further interpretation of these provisions. Mofftgfrovisions
within section 2 do not require further clarification or do not relate to offer behayiour. Specltic
interpretation is given to three provisions: LY

o Subsection 2(h)
o Subsection 2(j)

@ Subsection 2(k) @

3.2.1.1 Subsection 2(h)

Subsection 2(h) reads: O&

(h) restricting or preventing competiti%competitive response or market entry by another

person, including
(i) a market participant dpmegtly oradirectly colluding, conspiring, combining, agreeing or
arranging with anothef§

¥ participant to restrict or prevent competition, and

(ii) a market pagti gaging in predatory pricing or any other form of predatory
conduct;

We consider th
examples of NbPited conduct. The general provision consists of two components; the description of

“Restricting or preventing competition, a competitive response or market entry” — The
language is similar to that used to describe an ‘extension’ of market power (Section 2.2.1
above). The provision suggests no requirement for intent. Similarly the provision does not
require a demonstrable effect upon price or other market outcomes, beyond that
competition or competitive response is hindered. The provision suggests a single event as
well as a course of action might constitute a breach.

o “by another person” — The Fuair, Efficient and Open Competition Regulation defines person as
“includes an individual, unincorporated entity, partnership, association, corporation,
trustee, executor, administrator or legal representative”. This means subsection 2(h) applies
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broadly and is not limited to restriction of competition on current market participants and
includes both actual and potential competitors.

Paragraph (i) deals specifically with collusion though it describes that behaviour in various terms. The
MSA would assess conduct against two elements of the provision: 1) an agreement between or among
market participants, and 2) that the agreement is directed at restricting or preventing competition, a
competitive response or market entry.

To satisfy the first element we would have to show the classic ‘meeting of the minds” among the &z.
In the case of tacit collusion this would be discharged if one is able to infer an agreement frq de of
Jblish

the second element, we would show that the evidence is consistent with the intent to re$tri@ or prevent
competition, competitive response or market entry and inconsistent with competitive behagfur (i.e. a test
for ‘objective intent’).

As in the general provision, there is no requirement for demonstrable effed§ ugon Pce or outcomes,
beyond that competition or competitive response is hindered. While the prov is made broader in
application by the prohibition against “indirectly colluding”, conscious farallelism is not prohibited since,
by definition, actions are taken independently meaning that there 2 0 ement between participants.

a course of conduct, with or without direct evidence of communication among the parti

The collusion is to be between market participants, but this so called ‘hub-and-spoke
conspiracy’, where a central mastermind, or ‘hub’, contrq, ‘spokes,” or secondary co-
conspirators. In this case the hub need not be a marke} pa

Subsection 2(h)(ii) deals with predatory conduct. intends to follow an approach consistent with
the Competition Bureau’s Enforcement Guidelines s approach is succinctly summarized in the
following passage:

The Bureau considers predatory p@to be a firm deliberately setting prices to incur losses
for a sufficiently long perigsngf tim&6 eliminate, discipline, or deter entry by a competitor,
ill subsequently be able to recoup its losses by charging

in the expectation that t @
t Wgyfd have prevailed in the absence of the impugned conduct,

prices above the lev

with the effect thg etigion would be substantially lessened or prevented. The
jurisprudencegndiicateSN#at predatory pricing occurs where the prices charged by the firm
are below geaPNJopITate measure of costs and that there is no reasonable business
justificati Mow pricing policy or practice, such as selling off perishable products or

ce of a competitor.®

match

As a gfnegal cO¥iment the MSA believes market participants should pay particular attention to subsection
. Qalljhe prohibitions in Section 2 it is arguably the broadest in application and presents a high
@ rerht for participants to avoid restriction or prevention of competition by others. Whereas
bsection 2(j) deals with something akin to “harm’, subsection 2(h) remains close in spirit to the positive

ation in Section 6 of the EUA to ‘support’ fair efficient and open competition.

8 Predatory Pricing Enforcement Guidelines, July 2008
? Ibid., page ii.
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3.2.1.2 Subsection 2(j)
Subsection 2(j) reads:

“(j) manipulating market prices, including any price index, away from a competitive market

outcome;”

We consider each element in turn.

o “Manipulating” The term “manipulating” implies
O  Intentional conduct; that is, conduct intended to control or manage . Effect
alone would not necessarily mean that conduct was a manipulation. tent

behind that conduct must be determined (along with a realistic expect#tion of

success) either through:

o direct evidence that a participant intended to mo,
competitive market outcome — ‘subjective inten

o ‘objective intent’ - showing that a reasonable bgisine

ay from a

erson, understanding the
facts and market circumstances at the ti uld conclude that the
consequences of conduct would be to ri§es away from a competitive
market outcome.
O  There is requirement for an effect. i.e. ed manipulation without effect would
not contravene subsection 2(j).

o ”Market prices, including any pricej " - The MSA is of the view that this includes, but
is not limited to:
©  Pool price;
O  Prices for operating re Watt-Ex markets; or

©  Forward prices of tr ns that are revealed publicly, or a potential constituent
' umDP¥ that is made public. For example, forward transactions that
g of Regulated Rate Option (RRO).

ere is no requirement that market participants’ offers should equal their marginal
costs for the result to qualify as a “competitive market outcome”;

o  Likely to be a range of outcomes. At any instant in time a competitive market outcome
could be consistent with a large range of possible prices and these may involve static
efficiency losses;

O As the time horizon gets longer, competitive responses from other market participants
should increasingly come to bear and the range of outcomes consistent with a
competitive market should narrow; and

©  Evidence of a market participant taking action to constrain or prevent a competitor’s
response means there cannot be a “competitive market outcome”.
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3.2.1.3 Subsection 2(k)
Subsection 2(k) reads:

“(k) carrying out actions or transactions to circumvent any enactment, order or decision of
the Commission, ISO rule or other rule applicable to a market participant.”

Again, we consider each element in turn. \«
ation is
101’1

o “Actions or transactions” — The term ”conduct” in the EUA and in the FEOQ 1
defined to include ”acts and omissions”. Subsection 2(k) requires a narr -
such that breaches of this subsection can only occur through a positive act, nfpt gn omission.
However, notwithstanding that the conduct is described in plural form (acti®is or
transactions), the MSA takes the view that a single act or transagfio a§xbe sufficient
conduct to contravene subsection 2(k).

o “Circumvent” - The term “circumvent” connotes conscious av ce or evasion. As in the
case of ‘manipulation’, we take the view subsection 2(k) rgquire¥®intent. For the same
reasons given regarding subsection 2(j), the MSA beli at it is reasonable to apply a

bsgc 2(]) the MSA does not see that the
ting the obligation, duty or

iciPant (for example, an ISO rule) in order
vention will also breach subsection 2(k).

standard of objective intent. However, unlike
conduct must necessarily achieve the effect of ¢
requirement seen as applicable to the mar
to contravene subsection 2(k). Attemp

=

o “any enactment, order or decision ofdheN ommission, ISO rule or other rule applicable
to a market participant” - The scop bsection 2(k) is broad covering “any enactment,
order or decision of the Commjgsion, rule or other rule applicable to a market
participant.” This would inc;%liabﬂity standards but not include contractual terms
between market particip

3.2.2 Section 3: Prefe @ aring of records that are not available to the public

Section 3 of the Fair, Effffi pen Competition Regulation requires that market participants do not
share records relati st, current or future offers to the power pool or for the provision of

are exempted, ug bsection (2). The Commission has characterized the rationale for this provision in
the following

sharing by two market participants of their non-public records has the potential to allow
Iyfion and price-fixing by these participants, especially if the two participants have a
stantial market share or market power. Such collusion can be harmful to the marketplace
as a whole, especially consumers. It is, therefore, incumbent upon the Commission to
carefully scrutinize record-sharing agreements in order to maintain the competitive
environment that the Electric Utilities Act so ardently emphasizes as its goal.

The MSA does not interpret the presence of an approval under subsection 3(3) for otherwise prohibited

information sharing to obviate the need to comply with prohibitions set out in section 2 of the FEOC
Regulation or other conduct obligations. This view rests in part upon the wording of subsection 3(3)(a),
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which makes clear the requirement to meet such other requirements. Participants with an approved
agreement or exemption should note that compliance undertakings supporting the approval may be
monitored to ensure it does not extend beyond the explicit terms set by the AUC order.

3.2.3 Section 4: Restrictions on trading using outage records that are not available
to the public

Section 4 of the Regulation prohibits the trading on outage records until after an outage record hqbeen
made available to the public by the ISO, and also sets out the requirements for market particjagnts
provide outage records to the ISO as soon as reasonably practicable. Allowance is made foO to
create an exemption from those requirements in certain circumstances.

In the view of the MSA, offers to the Power Pool are caught by the trading prohi
trades in the forward market and AS market. Furthermore, breach of the obligiti
relevant to an assessment of conduct as against subsections 2(h) and 2(j) o
as the conduct can prevent or restrict competition or competitive response,

o

ipants to not exceed 30% of offer control
and on the MSA to publish, at least annually, an offer @@ntrol feport. The MSA has created a process to
document and clarify the expectations placed on rticipants and when the MSA will meet the
annual requirement for reporting.'° "0

jition in settion 4, as are
indection 4 may be
egulation, insofar
be seen as part of an

effort to manipulate market prices.

3.2.4 Section 5: Market share offer control

Section 5 of the Regulation places a requirement on mgrket

The MSA is not of the view that being be %ffer control limit represents an exemption or defence

from the application of other sections of ulation or Competition Act, e.g. merger review. Further.
similar to our interpretation of t bit of"an approval for information sharing under subsection 3(3) of
the FEOC Regulation, we inter estrictions in Section 5 to be separate from, and additive to, those
contained in the remaindegfof the C Regulation.

3.3 OTHER S BY THE MSA TO MARKET PARTICIPANT OFFER
BEHAVIOUR

The MSAyman§ate extends beyond enforcement activity, to taking an active role on facilitating and
promgfing c etition.!! In the context of offer behaviour, the MSA believes it is an important part of its
man' o describe and interpret the extent to which behaviour, rules or structural problems drive

et omes not consistent with fair, efficient and open competition. Section 3.3.1 describes the typical
he MSA expects to follow where it has detected an event of interest but on the basis of that event
pves there are no concerns around participant conduct. The MSA also believes a fair, efficient and openly
competitive market is facilitated by the provision of specific guidance from the MSA in the form of
illustrative examples, a number of which are included in Section 4. The MSA expects that market
participants may seek further clarification as to the meaning of these guidelines. Section 3.3.2 describes a

10 Market Share Offer Control Process, September 2009,
1A brief outline of the MSA’s mandate is provided in Appendix A.
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process for requesting that clarification. Consistent with the intent of 5.39(4) the MSA intends to make all
its views regarding these examples public.

3.3.1 Publishing events of interest and naming

An event that, in and of itself, raised no concerns around participant conduct under section 6 of the E
or section 2 of the Fair, Efficient and Open Competition Regulation would not be subject to enforcemen:
action but analysis of such an event may shed light on the health of the market. The MSA notes gt it i
an important part of our mandate to monitor such events of interest and feels it is importano on
S

the occurrence of such events and the conclusions we draw. We intend to employ a numbe lytical

tools to assist in its efforts to identify events of interest. (L
Having identified an event of interest the MSA would include a factual descriptjgn in our n€xt Quarterly

Report (or similar). Participants involved in the event would not be named. TRe #¥ould provide its
interpretation of the event, including whether the event involved an exercj t power, whether
the event implied a loss of static efficiency and whether ISO rules or procedur ntributed to the
occurrence of the event. Participants involved in the event would be affgrded ¥n opportunity to comment
on whether the description is factually correct or there are other rele ircumstances that should be
noted. Alternatively, they may simply choose not to comment,!?

Over time the MSA would categorize and roll up events g Natlire as part of a periodic scorecard on
the health of the market. Observation of persistent pf0blems§yould cause the MSA to consider available
non-enforcement remedies, including but not limite &questing a change in ISO rules or a change in
market structure. b

3.3.2 Non-enforcement remedieq?

Should the MSA determine that gffgcemeTit action is not warranted but that there is evidence that the
operation of the market is no @ ent and openly competitive, we would propose other remedies,
including, but not limited 46:

jon: Make recommendation for rule or policy change. The MSA will make
mmendations public.

a hearing under section 51(1)(b) of the AUCA: The application would identify
elevant conduct as part of the fact pattern but not allege wrongdoing or seek any penalty
ainst it. Rather, after presenting evidence that the operation of the market is not fair,
efficient and openly competitive, the application would propose other remedies addressing the
ISO rules or other elements of the existing market framework to restore it.

O Request an interim order under subsection 8(5)(c): Depending on the assessment of the
situation, the MSA may also apply to the Commission for an interim order under
subsection 8(5)(c) of the AUCA until such time as a more permanent remedy may be put in
place.

12 Where a participant is not named, the provision of an opportunity for comment is not required by the Market
Surveillance Regulation. Nonetheless the MSA wishes to interpret this liberally as much as possible.
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3.3.3 Process for further clarification of these guidelines through illustrative
examples

The MSA expects these guidelines to be a living document in that we expect to issue additional
clarifications and bulletins will be issued as required. Material changes would be addressed through
further stakeholder consultation. These guidelines also contain a number of illustrative examples that are
intended to assist market participants’ understanding the meaning of these guidelines. The MSA beli#{es
it is helpful to provide a timely process for market participants seeking further clarification of these
guidelines.

o Requests for further clarification should be submitted to Q
stakeholderconsultation@albertamsa.ca.

o The MSA would determine whether the clarification requested can be done Within the
context of these guidelines (i.e. does not represent a new guidelifie terial change). If
the matter cannot be addressed within the existing guidelin would follow its

Stakeholder Consultation Process to consult on possible amendegfts

o Prior to determining its view the MSA may meet with thdgequeSting participant to provide
its initial feedback.

o If the MSA is able to provide a clarification, an ige Wvedl will subsequently be made
public in a manner that protects commerci 1ty and the confidentiality of the

request.

o Participants wishing to comment on th@§dSA’s clarification should send those comments to
stakeholderconsultation@albertams MSA may make comments received public.
Should the MSA be convinced that i ification needs to be amended (or that the matter

should be addressed through %ﬁr consultation) it would post a notice to that effect.
r

o Clarifications provided in ce with the process above will be archived along with
these guidelines on the M site (www.albertamsa.ca).

I

41 EC ITHHOLDING

4.1 ct Pattern

ali€rn A - Muted competitive response within the T-2 window: Participant A adopts an offer
sgtegy for HE14 — HE16 inclusive, moving 300MW from a level currently in merit ($50) to a range of
prices price currently out of merit (between $400 and $500). In HE17, Participant A returns to the previous
offer of $50. The resulting pool price for HE14-HE16 is between $400 and $500. During the hours
HE14-HE16 there is sufficient space on the intertie for additional imports. The average pool price for other
hours in the month is $62/MWh.
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Fact Pattern B — Pivotal participant combined with significant withholding: Participant A offers
1000MW of energy at a price of $900 setting system marginal price. During the period of this offer strategy
there is a supply cushion of 800MW (i.e. 800MW remain undispatched in the merit order) of which
500MW is controlled by Participant A. There is no un-utilized import ATC. Historical observation
suggests supply cushions of 800MW are usually associated with prices significantly lower than $900.
Participant A takes no other action to impede or otherwise prevent market response.

4.1.2 MSA Comments

As described, both examples represent unilateral conduct without anticompetitive conduct ion).
Consequently, neither would raise an issue under section 6 of the EUA or section 2 of t 7, gient and
Open Competition Regulation. The MSA may determine that the hours in question represent, event of
interest and would report on it as such. In variant B the outcome is noted to differ from hisYorical
observations and therefore is likely to be seen as an event of interest. L

Persistent or repeated occurrences of the above conduct would suggest an ongbige efficiency loss. The
MSA would conduct an assessment to determine if the fair, efficient and §penly ¥ompetitive standard Was
being undermined; we would consider remedies to address the situa f we remain satisfied that
further repetitions involved no extension of market power th uld)look to assemble the necessary
analysis and evidence and seek a non-enforcement remedy.

chaige. The MSA notes that ISO rule 3.5.3.3
ing price restatements within two hours of a
hile loads can still respond during this period,
le. This may cause losses in both static and

In variant A, the remedy would most likely be fora r
prevents source assets, importers and exporters fro
settlement interval (also known as the T-2 lockdo
competitive response is muted by the existence of t
ence of the T-2 rule would not be construed as
‘circumvention’ (Fair, Efficient, and Ope ion Regulation., subsection 2(k)). There is nothing in ISO
rule 3.5.3.3 that addresses, directly or indi{egtly, a market participant’s freedom to change its offer price
before the 2 hour lockdown. Th ity of competitors to respond is a function of the rule and not the
result of a barrier created byfParfgipgglt A. For this same reason the MSA would not view the action of
Participant A as conduct #atgffevelits or hinders competitors from responding (subsection 2(h)).

dynamic efficiency. Taking advantage of th

In variant B, the fact scribes a unilateral effect whereby a large market participant has adopted a

v (&g strategy. The fact pattern suggests that if all out of merit participants other
than A offer @ an $900 there would be no change in the resulting market price. Participant A is
not taking anyjadM®onal actions to impede or prevent a competitive response but relying on the size of
the strgeg minate the response of others. Given a sufficiently long portfolio position for Participant
As rategy might remain profitable for an extended period.* The MSA assessment would focus on
i e efficiency loss — if the conduct suggested a large efficiency loss the MSA would be most

ress the issue under section 51(1)(b) and consider application for an interim order under
ection 8(5)(c) of the AUCA.

simple, if large,

13 Assuming a price of $90 would exist with Participant A’s MW being fully dispatched the withholding strategy
(even ignoring the avoided fuel costs associated with withholding) would be profitable with a long position of X MW
when, in the absence of supplier response $900/MWh * (X-500) MW > $90/MWh *(X)MW or X>555MW, and would
remain profitable even if all other suppliers responded when $900/MWh * (X-800) MW > $90/MWh *(X)MW or
X>888MW.
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4.2 OFFERING BELOW MARGINAL COST TO IMPACT POOL PRICE

4.2.1 Fact Pattern

Fact Pattern A: Market participant A becomes unexpectedly short after experiencing a unit contingency.
The unit contingency is expected to last approximately 36 - 48 hours and results in the participant havjgg
a short corporate position (a net buyer at pool price). Prior to T-2 the market participant offers its
generating assets at $0 with the intention of lowering pool price during the period of the unit co:&n .
Fact Pattern B: Market participant A decides to take a short position for the next quarter, se %\ rward
more volume than it owns generation (a ‘naked short’). Prior to T-2 the market participnt §ffe
generating assets at $0 with the intention of lowering pool price during the quarter.

S

Fact Pattern C: Market participant A offers certain generating assets below mafgi o in order to avoid
the costs associated with those assets being dispatched on and off at the mgfg

4.2.2 MSA Comments

As described, these examples represent unilateral conduct wi ompetitive conduct (extension).
Consequently, none would raise an issue under section 6 or section 2 of the FEOC Regulation.
Persistent or repeated outcomes would face the same gcrutr he examples of economic withholding
discussed above. In addition the MSA would test the%uct against a theory of predation.

As with instances of economic withholding, condthe kind described may be the subject of MSA
reporting. If reporting identified persistent eated outcomes where there was an efficiency loss or no
credible competitive response the MSA to quantify the efficiency loss. Assuming these further
repetitions involved no anti-competitiv ct the MSA would look to assemble the necessary analysis
and evidence and take a non-en, ent Témedy e.g. present a case for a rule and/or structural change.

4.3 OPERATING : IMPACT OF CANCELLED TRADES

The AESO bi cure all of its requirement for a particular kind of active operating reserves one day
before D-1), bidding $0 for 150MW. Shortly before close Participant A offers 146MW at -$1000
and {arggipant B offers 4MW at $-2000, Participant C offers 10MW at -$100. Only Participant A and B
uired to meet the AESO’s requirement and the trade price is -$500 (the mid point between
$0 and the last required offer of -$1000). Subsequently, Watt-ex cancels the trade in accordance
its rules since the volume is less than 5SMW (minimum that the ISO will dispatch).

4.3.2 MSA Comments

The MSA believes market participants should not offer volumes in operating reserve markets with the
intent of the trade being cancelled. Such a practice may be harmful to competition and may be a
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circumvention of the rules. Isolated instances of intentional cancelled trades are unlikely to impact
dynamic efficiency but neither do they appear to have legitimate purpose.

Should the MSA observe the fact pattern above it may seek an explanation from Participant B as to the
intent of its offer. The likelihood of the MSA seeking such an explanation would increase if the conduct
appeared to be repeated, material or if other market participants submitted a complaint.

If the conduct appeared minor (for example, resulting from an error inputting the offer by Participant
the MSA may consider publishing a summary of the event and, if necessary provide further guid&

Regulation. The former would require demonstration of price effect away from a competiti arket
outcome. Restricting or preventing competition would not require a price effe t rather that another
market participant had been excluded from trading. 4

4.4 INTERTIE CONDUCT

4.4.1 Fact Pattern @

Fact Pattern A - Uneconomic flow on an intertie: ThgemarkQ§ 1S®ight due to a unit trip. Participant A has
a long portfolio position. Participant B is importing 7%:‘( a $5 profit. Participant A believes that if
these MW were not being imported, pool price wo ase by an estimated $60/MWh. The next hour
(when possible) Participant A counter-flows 75 M‘m/ﬁd—C and pool price rises to $100/MWh. On the
export, Participant A loses money but benefj@its long position.

Fact Pattern B - Sale of Financial swap @urter at a discount to reduce imports: Participant B is short

energy in Alberta due to a unit . Contsequently they are importing 150 MW from Mid-C to cover
their position. Participant A rgy. Participant A then offers financial swaps to Participant B at a
discount to the cost of thefin orts. The hope is that Participant B will be motivated to reduce its
imports as it covers its \ h financial swaps and thus pool price will rise. Although Participant A

will lose money on i d to Participant B, it will profit on the rest of its portfolio from the
resulting higher

cial transaction at less than expected pool price followed by the schedule of
physic : On a given day, Participant A has physical power to import on the BC intertie at a

0 (cost of power in Mid-C plus transmission costs) and expects the Alberta pool price for
$250. Participant A sees that there are intraday broker bids for Alberta financial power at
aMicipant A executes a deal via the broker at $200 and schedules the physical import.

Fact Pattern D - Timing of intertie scheduling: Import ATC for hour ending X is 400MW and Export
ATC is OMW. Prior to T-2, Participant A offers to import 200MW and Participant B to export 200 MW.
Participant A submits an e-tag for the import shortly before the gate closes at T-20 minutes. At this time,
200MW of exports are now possible but there is insufficient time for Participant B to submit an e-tag for
the offered export.
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4.4.2 MSA Comments

In variant A the conduct described is unilateral and there is no attempt by the participant to limit
competition. Consequently the conduct does not raise a concern for the MSA. The MSA expects, and will
monitor for, a competitive response to uneconomic flows in subsequent hours. Evidence of a persistent
lack of competitive response would cause the MSA to seek evidence of whether rules or structure are
impeding response and consider making recommendations to resolve the impediment. Variant A s
only with exports, however, unilateral import conduct would be treated in a consistent manner.

Variant B suggests potential breaches of subsections 2(h) and 2(j) of the FEOC Regulation.
subsection 2(h), Participant A’s action appears intended to restrict or prevent competitiqgpag

that it either expects to lose money on the sale of the swaps or does indeed lose money on ransaction,
supports the anticompetitive nature of its behaviour. Because this could be perge®ed as an agreement
between competitors to lessen competition, Participant B, may wish to recorgd eNil @ o O its refusal of
an investigation into
collusion and perhaps the referral of the case to the Competition Bureau. Wit pect to subsection 2(j)
the fact pattern suggests intent, effect on price and that Participant A ha§engaged in an extension of

market power (i.e. the outcome is not one consistent with a CompeQ Y rket). Consequently, the MSA

would consider enforcement action under both subsection 2(

Variant C describes unilateral conduct by a market pagtici
competition or the behaviour of others. Participant B§ghoic

ere there is no attempt to limit

o transact at a price lower than its
expectation for pool price appears to be motivated ire to lock in a certain return. In addition, the
choice to transact through a broker suggests no att y participant A to influence the behaviour of a
specific counterparty. Variant C deals only vgh an import, similar unilateral export behaviour would be
viewed in a consistent manner. ‘%

In variant D the conduct raises pghag tial@ern under Section 2(h) of the FEOC Regulation, since the
timing may inhibit the competi#§ ponse of others. Observation of a single or small number of events
that led to a loss of static effCi 1d likely result in the MSA publishing a summary of the event.

4.5 INATED OFFER BEHAVIOUR

ct Pattern

Participant A offers blocks of energy out of merit in a relatively narrow range. Participant B also offers a
number of blocks of energy, some slightly higher and some slightly lower than Participant A. The
combined impact of the offers is such that SMP is set at a level where some but not all of A’s and B’s
reoffered blocks are dispatched. This pattern is observed to persist over time without A or B undercutting
the offers of the other.
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4.5.2 MSA Comments

Observation of the above conduct is sufficient to raise a potential concern of coordinated effects, since
ex-post it appears individually both Participant A and B could have been better off undercutting the other
(offering slightly lower to increase dispatch and presumably profiting at the expense of the other). While
potentially of concern, the above fact pattern is not sufficient to describe a situation of explicit or tacit
collusion. For example, the lack of competition may have resulted from impediments to competition
restrictions on the ability to restate) or it may have been the case that Participants A and B had othe
reasons to independently adopt similar strategies.

To test a hypothesis that the fact pattern was the result of collusion the MSA would loo nal
evidence, such as:

Could either participant have made significant short run pr dércutting the

@) Were the actions of Participant A and B inconsistent with short [@ﬁ maximizing?
other? Were the opportunities for undercutting observable?

o Did the conduct persist for a long period of time despite ghange®in market fundamentals

and portfolio positions?
Kief t r@inate behaviour, e.g., through a
\ the other firm’s senior staff, etc.

isciplining others or otherwise

o Did the two participants have unique opportu
PPA relationship, joint ventures elsewhere, the

o Did the participants engage in strategieg ai

encouraging the continuation of the bel§gviour®For example:

O  Participant A observes Particip ercutting its offers by a few dollars for the last
few hours and decides to dro f its offers to $0 with the expectation of a resulting
pool price below both A%B's costs. A repeats this strategy whenever B deviates

from the fact patter 1ged above.
©  Participant A and B th been following the above fact pattern for a number of
hours. Partjggt B eXperiences an unplanned outage leaving it a net purchaser in

serves this and places a similar small block of energy at $250.01. Two hours later
oth participants offer much larger volume around $250 as described in the fact
pattern above. Absent an alternate explanation for the offer strategy the MSA may
consider this evidence of signaling.
© A trader at Participant A calls a trader at Participant B to enquire whether they have
power for sale at $250 three hours from now, even though expected supply demand
conditions would suggest a significantly lower price. No transaction is concluded.

Both Participant A and B enter offers for three hours time around a price level of
$250.

Should evidence of overt collusion be found the MSA is likely to refer the matter to the Competition
Bureau. If evidence points to tacit collusion the MSA is likely to pursue enforcement action against any

instances of tacit collusion rather than refer the matter to the Competition Bureau. ¢ If a party involved in

January 14, 2011 24




Offer Behaviour Enforcement Guidelines

a conspiracy to lessen competition in the Alberta electricity market approached the MSA we would
facilitate its immunity application process with the Competition Bureau. If immunity is granted the MSA
would discontinue its investigation into the activities of the immunity applicant.

If evidence of collusion was weak but nonetheless suggest a coordinated effect that was detrimental to the

fair, efficient and openly competitive market the MSA would seek changes to rules and/or market structure
that would limit the future ability for coordination.

4.6 SHARING OF OFFER INFORMATION Q\

4.6.1 Fact Pattern

We consider five different fact patterns:

Fact Pattern A - Power Purchase Arrangements: Participant B, a Power P rrangement (PPA)

owner provides Participant A, a PPA buyer, with details of its offers forjncre capacity and/or excess

energy in accordance with a Power Purchase Arrangement (in accor with AUC Decision 2010-293
PPA owners and buyers were not required to have an order purs to S&ction 3 of the FEOC Regulation
in respect of records relating to excess energy and increased 1 ohg as the requirements of the
PPA were followed). Participant A’s dispatch services de: ith Participant A’s real time traders

the price and quantity offers provided by Participant K 1&ant A.

Fact Pattern B - Approval for sharing informatio ffers: Participant A will dispatch all units of
Participant B. Participant A will set up a dispatch s s desk to manage the dispatch of all units of

Participant B. All generation dispatched will@ (price is not mentioned or is otherwise understood to

be zero). Participant B has applied for an d Commission approval for the preferential sharing of
price and quantity pairs. Participant A c@' have offer control. Participant A’s dispatch services desk
shares with Participant A’s real g adel?S the price and quantity offers provided by Participant B to
Participant A.

Fact Pattern C: Approvdl g information around non-zero dollar offers: All generation

ransfer of offer control: Participant A has offer control of all units of Participant B. In
T articipant A has the ultimate control and determination of the price and quantity offers

e power pool for all units of Participant B. There is no preferential sharing of price and quantity
rs. Participant A’s dispatch services desk shares with Participant A’s real time traders the price and
quantity offers for all units of Participant B.

Fact Pattern E - Communication between market participants: Participant A observes a particular

strategy being followed by Participant B. Staff at Participant A call Participant B to advise them that if it
continues the strategy they will report them to the MSA.
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4.6.2 MSA Comments

Variants A, B and C all raise concerns that the sharing of price quantity information may lead to
coordination between participants A and B. If so, the MSA would examine whether the conduct breached
subsection 2(h)(i) of the FEOC Regulation.

In variant A the MSA believes that PPA owners and buyers need to be cognizant that the lines of
communication that result from the interactions necessary to facilitate the PPA should be managed
carefully in order to avoid anticompetitive effects. The MSA is of the view that nothing in the x
Commission decision exempts market participants from the prohibitions in the other parts FE
regulation. To the extent that this sharing of preferential records is used to coordinate t f offers
between competitors our view is that there is no protection afforded by the Commissio®'s grder trom the
application of section 2 of the FEOC Regulation.

The fact pattern falls short of establishing a conspiracy between Participant A a tiapant B
(subsection 2(h)(i)) or “manipulating” prices (subsection 2(j)) but any sugggstiin o¥€oordinated behaviour
will be carefully scrutinized by the MSA, likely resulting in an investigation. an investigation would

seek to determine whether there is an understanding between A and B tRat the sharing of information is a
impact on prices as part of a

uld view any assessed change in

et outcome” because A’s readjusted

mechanism for coordination of pricing. Further analysis would as,

determination of a manipulation. As a working hypothesis t
prices attributable to Participant A as “away from a com
offers are not the result of a competitive process.

iti

The fact pattern also presents the possibility that Pastigint B may not be an active part of the conspiracy
and that A uses the information without the expre wledge of B. In such circumstances the MSA
believes it would be prudent for Participant report as soon as possible any suspicions it has that
Participant A may be using the informati %ropriately.

In variants B and C the MSA wo arefUS¥ review the AUC approvals to understand how the
@ ords will not be used for any purpose that does not support the

fair, efficient, and openly co UG

(subsection 3(3)(a) of thg

conditions the Comigisfion c&¢fiders appropriate” in issuing its order (subsection 3(3)). If necessary, the
MSA would close N e implementation of these terms and conditions to determine if there is a

In varia thre is no sharing of information and no concern around potential collusion. The fact
i d here to demonstrate that while the subsuming of one participant’s offer control by
e similar in effect to the ‘coordinated behaviour” described in the other variant’s it would be

Micipant A in a manner consistent with other market participants. In some circumstances the
arrangement could still pose competitive concerns. We consider two possibilities, (1) where Participant
A’s arrangement is not declared, (2) where the arrangement is declared but has the potential to undermine
competition.
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1) Offer control not declared - While formal notification is not required under section 5 of the
FEOC Regulation it is certainly implied by virtue of the MSA’s obligation to update its offer
control report when required (see subsection 5(4)). Participants failing to do so run the risk of
an investigation of a potential breach of subsection 2(h) or a referral to the Competition
Bureau for a possible inquiry as to whether there is an offence under section 45 of the
Competition Act. Such an investigation or inquiry under the federal legislation would be per se
in nature; the breach or offence would flow from the fact of an agreement between
competitors without a need to show competitive harm.

2) Offer control declared — In the event of declared change in offer control the transac
and/or subsequent behaviour need to comply with competition rules. For exa
MSA believes that the assumption of offer control by Participant A potenti
the fair, efficient and openly competitive standard, we would consider applyiNg t@ the
Commission for an appropriate remedy under subsection 51(1)(b) of the AUC his
determination would be fact specific and the MSA may come to thjgmriew that a transaction

®50% threshold

(Section 5, FEOC Regulation). Alternatively, the matter migh d to the Competition

Bureau for consideration whether Participant A’s control of pricefyfantity decisions

constitutes the acquisition of a “significant interest” under #ge terms of the Competition Act’s

undermines FEOC even if Participant A’s aggregate control fallg b

merger provision
Variant E might suggest an overture to enter into coordi @ur The MSA would assess
carefully to see if subsequent actions and market outcgme rt such a theory. Alternatively, the
direct contact by Participant A may be interpreted as % efforto unduly influence competition and
restrict the competitive response of Participant B, ¢ to subsection 2(h). Again, the MSA would
monitor if subsequent actions and market outcom 1d support such a case.

As a matter of principle market participa @d avoid talking to competitors about current or future
offer strategies. Discussions of high leve{s gy that are restricted to long term strategy at joint ventures

such as deciding whether to partj
specific communications could

iigate inGAcillary service markets are considered acceptable. More
e basis for suspicion of collusion.

Should A suspect that Bgi agipg in inappropriate conduct the obvious course of action is to report it to
the MSA and not threatfin B. e same token, if Participant B perceives the communication as an
attempt to alter it e behaviour it should report it to the MSA. Participant A is also free to adopt

yy@s a competitive response as long as it does not itself run afoul of the provisions
Open Competition Regulation.

4.7 TAGE SCHEDULING

.1 Fact Pattern
We consider four different fact patterns:

Fact Pattern A - Discretionary Outage: Wednesday afternoon Participant A finds it has a unit with a
boiler leak. The leak is such that a 48 hour outage will be required at some point within the next 72 hours
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but is not required immediately. Based on the flat corporate position, Participant A decides to wait until
late Friday evening. The estimated impact on pool price is negligible over the 48 hour weekend outage.

Fact Pattern B — Discretionary outage to benefit portfolio position: Wednesday afternoon Participant A
finds it has a unit with a boiler leak. The leak is such that a 48 hour outage will be required within the next
72 hours but is not required immediately. Based on the long corporate position, Participant A decides to
take the unit off at the top of the hour. With the unit coming offline, the estimated price impact is $1Q#for
4 hours in the evening and $20 to the flat pool price the next day. The portfolio impact is favourableto
taking the unit off immediately. K

Fact Pattern C - Discretionary outage to benefit portfolio position with change to offe r:
Wednesday afternoon Participant A finds it has a unit with a boiler leak. The leak is sud tifat a 43 hour
forced outage will be required within the next 72 hours but is not required immediately. B on the
long corporate position, Participant A decides to take the unit off at the top of our. In addition,
Participant A prices up 200 MW on another unit to $900 outside T-2, but befgre i® the AESO of the
outage. With the unit coming offline, the estimated price impact is $900 fofthefir o hours and then
Participant A’s offer sets price at $900 for 3 more hours that evening. The next prices are $100 higher
than the expected day’s forecast price. The portfolio impact is favourabl&§to taking the unit off

immediately.

Fact Pattern D — Agreement to modify planned outages: @A and B begin planning
maintenance outages for some of their units. In separate dr ns with an independent service provider
who would carry out key aspects of their equipment §gerhaulParticipant A learns that Participant B has
already tentatively reserved the service provider fopmWNpf A’s planned outage. Participant A contacts
Participant B and offers to pay it $25K if it will cha reservation time slot. B accepts and the result is

that non-conflicting maintenance outages ar%he uled.

4.7.2 MSA Comments @

it1 siderations under the fair, efficient and openly competitive standard
may apply in the above F€Ct Dfftter™8 A and B if Participant A is a PPA Owner and the unit is subject to a
PPA. The MSA is still c@nsi
time offers no guida

age timing at PPA units. Once the MSA is in a position to provide such
e guideline will be revised.

the Short Term Outage and Monthly Outage graphs. Additional information on the
g supply demand situation is provided in the Year End Supply Demand Projection. Subject to the

Variant A is an example of unilateral conduct with no suggestion of anticompetitive effects.
Consequently the conduct raises no competition concerns with the MSA. The market participant should
take care to comply with ISO rules regarding submission of outage information and with section 4 of
FEOC Regulation.
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Similarly, variant B also describes a unilateral conduct. Assuming the participant complies with ISO rules
and section 4 of the FEOC Regulation the conduct would not pose a particular concern for the MSA. To
the extent that the impact on pool price was significant the event would be catalogued and reported upon.

Variant C suggests possible breaches of ISO rule 5.2 and FEOC Regulation subsections 4(1), 4(2) and 2(h)
and 2(j). If, as a result of an investigation, the MSA was satisfied of a breach or breaches, it would likely
seek a comprehensive remedy within the terms of section 63 of the AUCA. The size of the penalty soyfht
would depend on when participants were made known of Participant A’s outage and our assessment
the impact of Participant A’s actions on market prices. m\

With respect to ISO Rule 5.2, the investigation would seek to establish whether Participa
submit a schedule to the AESO immediately after a decision was made to correct an an@maffous Operating
situation. With respect to subsection 4(1) of the FEOC Regulation the investigation would sg#K to establish
whether Participant A used the knowledge of its outage decision to trade beforg®e AESO had made the

outage record in question available to the public and whether under subsectj A provided the
outage record to the AESO as soon as reasonably practicable. In our view, §he fer™trade” in subsection
4(1) includes offering into the pool. Finally, assuming we found that Participa did not comply with
these provisions, we would investigate whether there was evidence in s§pport of the elements contained
in subsections 2(h) and 2(j) of the FEOC Regulation.

Subsection 2(j) is relevant because Participant A’s action i QOMW before notifying the AESO of

its outage appears to be a conscious effort to manipulgte p es to its benefit. Its long position
supports this theory as does taking the action before 1% itors are in a position to respond. Its action
appears to be intended to manipulate market price
if its competitors had knowledge of the imminent @
Simply put, a “competitive market outcome” gwprevented by virtue of the denial of material information
to competitors in the marketplace. These 1jings would be equally applicable to subsection 2(h)
insofar as they support a finding of “res#i or preventing competition, a competitive response...by
another person”.

In summary, the response j r different from the previous variants because Participant A’s action

is seen as an ‘extension’ ejppower through impeding competition.

Variant D describ, rangement between market participants. In general the MSA would be

Nin®irect (e.g. through the independent service provider) arrangements that caused
outages to befght Such arrangements would be scrutinized to see if the conduct was inconsistent
with subaggtiof 2(h) of the FEOC Regulation. With the fact pattern above the MSA would have sufficient
evidegfe o cOMlude that there was an ‘agreement’ (the first element). Further analysis would be required
to su t ggeonclusion that the agreement was directed at restricting or preventing competition (the

@! bd Mfraints” described in section 2.2.2).
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Appendix A: MSA Mandate

The MSA mandate is described in Section 39 of the AUCA.

39(1) Subject to regulations made under section 59(1)(a), the Market Surveillance
Administrator has the mandate

(a) to carry out surveillance in respect of

(i) the supply, generation, transmission, distribution, trade, exchange, purchase or sale of eI,

electric energy, electricity services or ancillary services or any aspect of those activitie

(i) the provision of retail gas services, or services provided under a default rate tariff, to na§ffal gas
customers by natural gas market participants, or any aspect of those acti S,

4

(b) to investigate matters, on its own initiative or on receiving a conplaght or referral under
section 41, and to undertake activities to address

decisions, orders or rules of the Commission,

(i) contraventions of the Electric Utilities Act, the regulatio %flat Act, the ISO rules,
reliability standards, Part 2.1 of the Gas Utilities A§ tidns under that Act or of

(ii) conduct that does not support the fair, eﬁ‘i%md penly competitive operation of the
electricity market or the natural gas marke@

(iii) any other matters that relate to ct the structure and performance of the electricity
market or the natural gas market,igc g negotiating and entering into settlement
agreements and bringing matte@e the Commission.

Without limiting the generalj ), further specifics are provided in 5.39(2) and s.39(3). The
legislation also provides f

Guideline making ay establish guidelines to support FEOC. and shall make those
. New, or material changes to existing, guidelines must be the subject of
et participants (MS Regulation s.8)

Regulation s.6(2)) and the considerations it should make when naming a market
S Regulation s.6(4)).

tice to another body having jurisdiction — The MSA must give notice to other bodies having
jurisdiction, including but not limited to the Commission and the Competition Bureau. The MSA may

collaborate with such bodies on investigations. (AUCA s.45)

Forbearance - The MSA may forbear conditionally or unconditionally if a matter is or will be subject to
competition to protect the public interest.(AUCA s.57)
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Ability to Negotiate Settlements - MSA may enter in a settlement agreement with a person on any
matter related to its mandate. Settlements will be filed with the Commission for approval. (AUCA s.44).

Q’\

%)
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Appendix B: Electric Utilities Act, Section 6

Section 6 of the Electric Utilities Act, set out expectations for market participants:

Market participants are to conduct themselves in a manner that supports the fair, efficient
and openly competitive operation of the market.

The MSA observes that this is a conduct oriented test and not necessarily an outcome based test d\js
found in companion statutes, such as the federal Competition Act. In other words, it is not in ase
necessary for the MSA to be satisfied that the fair, efficient and openly competitive operation o

arket

was actually undermined in order to launch an application before the Commission. Rafhe ding
upon the nature of the alleged contravention, it may be sufficient to show that the conduct market
participant (or more than one market participant) is inconsistent with what a regggnable buSiness person
would regard as supporting the fair, efficient and openly competitive operation of riegt.

Section 6 does not contain any qualifying adverbs like ‘substantially’, ‘unduly nreasonably’; thus,

materiality is not an explicit element of this conduct standard. As a prafical m¥atter, however, this does

not mean the MSA is prepared to take a case based on the barest evi of ‘conduct not supporting’.

Section 6 implies a conjunctive interpretation of the terms “fai ent” and “openly competitive”
operation of the market. In other words, a single substan which each of the terms would be
considered as part of the overall standard of conductfhe terMs are assessed individually but considered
as a whole to find a breach. In the assessment of eaétc ponent of fair, efficient, openly competitive the

MSA will typically assess each using a range of fa uch as:

@) Fair

o  Isthe conduct consis@th practice commonly employed by others?
O  Is the practicg§jne with legal obligations?

©  Does the volve an element whereby parties are or may be misled?

O Does t}€ pgeticint enjoy an advantage that results in a distortion of competition?
o Efficient

°© D nduct have an impact on static efficiency?

pr®l is this impact positive, negative or neutral?

& s the conduct lead to, or is it likely to lead to, an enhancement or impediment to
dynamic efficiency?

If dynamic efficiency is, or is likely to be, enhanced, does this benefit outweigh any
static efficiency loss?
Openly Competitive
O Does the market participants’ conduct include discriminatory or exclusionary terms?
O Does the conduct result in or is it likely to result in an impediment to competition?
o Is the conduct subject to sufficient competition to protect the public interest?
o Is there evidence to suggest sufficient competition will develop over time?
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MSA

MRRI(IEIT SURVEILLANCE

ADMINISTRATOR

The Market Surveillance Administrator is an independent enforcement agency that protects and
promotes the fair, efficient and openly competitive operation of Alberta’s wholesale electricity markets
and its retail electricity and natural gas markets. The MSA also works to ensure that market

participants comply with the Alberta Reliability Standards and the Independent System Operator's
rules.
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